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WHAT	IS	THE	CAPE	TOWN	CONVENTION	(1)	

• CAPE	TOWN	CONVENTION	2001	– CO-SPONSORED	BY	UNIDROIT	AND	INTERNATIONAL	CIVIL	
AVIATION	ORGANISATION	

• SETS	OUT	A	BASIS	FOR	THE	REGISTRATION,	PERFECTION	AND	ENFORCEMENT	OF	INTERESTS	IN	
HIGH-VALUE	MOBILE	EQUIPMENT	THAT	MOVES	ACROSS	INTERNATIONAL	BORDERS

• INTENDED	TO	MAKE	ASSET-BASED	FINANCING	MORE	ACCESSIBLE	(LEGAL	CERTAINTY,	REDUCED	
RISK,	REDUCED	COST	OF	FINANCING)

• UNIFORM	RULES	FOR	CREATION,	PERFECTION	AND	ENFORCEMENT	OF	INTERESTS	IN	AN	
INTERNATIONAL	REGISTRY	SYSTEM

• SHOULD	BENEFIT	ALL	AS	FINANCE	OPPORTUNITIES	BROADEN	AND	DEEPEN
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WHAT	IS	THE	CAPE	TOWN	CONVENTION	(2)

• CONVENTION	CONTAINS	GENERAL	RULES	APPLICABLE	TO	ALL	CLASSES	OF	EQUIPMENT	IT	
COVERS.	IN	ADDITION,	THERE	ARE	THREE	SECTOR	PROTOCOLS:	

– AIRCRAFT	(IN	EFFECT	SINCE	2006,	70+	CONTRACTING	STATES)

– RAIL	(ADOPTED	IN	LUXEMBOURG	IN	2007,	NOT	YET	IN	EFFECT)

– SPACE	(ADOPTED	IN	BERLIN	IN	2012,	NOT	YET	IN	EFFECT)

• CREATION	OF	INTERNATIONAL	REGISTRY	(24/7)	

• PRIORITY	TO	INTEREST	REGISTERED	FIRST	IN	TIME	

• PROSPECTIVE	INTEREST	CONCEPT	

• SEARCHES	ARE	AGAINST	THE	ASSET,	NOT	THE	DEBTOR	(HENCE	THE	NEED	FOR	A	UNIQUE	
IDENTIFIER)
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AIRCRAFT	PROTOCOL	vs	RAIL	PROTOCOL

THE	AIRCRAFT	PROTOCOL	WORKS	WELL	FOR	AIRCRAFT	

• STRICTLY	ASSET-BASED	FINANCE	(NOT	CORPORATE	FINANCE	OR	PROJECT	FINANCE)

• UNIFORMITY	OF	ASSET	CLASS	AND	LIQUIDITY/REMARKETABILITY OF	ASSET	ITSELF

• ASSET	CONSTANTLY	MOVING	FROM	ONE	JURISDICTION	TO	ANOTHER	(AFFECTING,	BUT	FOR	THE	

CONVENTION,	THE	ABILITY	TO	REPOSSESS	THE	ASSET)

• PHYSICAL	REPOSSESSION	AND	REMARKETING	TO	REALISE	RESIDUAL	VALUE

• INCENTIVES	TO	RATIFICATION	(INCLUDING	“CAPE	TOWN	DISCOUNT”	FOR	ECA	DEALS)

• SUPPORTED	BY	PANELS	OF	EXPERTS,	CONSTANT	IMPROVEMENT

• INCREASING	SUPPORTED	BY	CASE	LAW	(MALTA,	IRELAND,	INDIA)

THE	RAIL	PROTOCOL SHOULD	WORK EQUALLY	WELL FOR	ROLLING STOCK
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SPACE	PROTOCOL

• BERLIN	CONFERENCE	(MARCH	2012)

• DEFINITION	OF	“SPACE	ASSET”	(…	ANY	MAN-MADE	UNIQUELY	IDENTIFIABLE	ASSET	IN	SPACE	OR	
DESIGNED	TO	BE	LAUNCHED	INTO	SPACE	AND	COMPRISING	A	SPACECRAFT…,	A	PAYLOAD…	OR	A	
PART	OF	A	SPACECRAFT	OR	PAYLOAD	SUCH	AS	A	TRANSPONDER…)

• SPACE	PROTOCOL	TO	APPLY	TO	INTERESTS	THAT:

– ARE	DOCUMENTED

– IDENTIFY	THE	SPACE	ASSET	(SERIAL	NUMBER,	MODEL	DESIGNATION	AND	MANUFACTURER	

NAME	AND	OTHER	DATA	REQUIRED	BY	INTERNATIONAL	REGISTRY)

– IDENTIFY	SECURED	OBLIGATIONS

– RELATE	TO	OBJECT	OVER	WHICH	THE	GRANTOR,	CONDITIONAL	SELLER	OR	LESSOR	HAS	

POWER	TO	DISPOSE
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SPACE	PROTOCOL

• POWERS	OF	SECURED	CREDITOR	UPON	DEFAULT	BY	DEBTOR	OF	SECURED	OBLIGATIONS:

– TAKE	POSSESSION	OR	CONTROL	OF	SPACE	ASSET	(TO	EXTENT	POSSIBLE)

– SELL	OR	GRANT	LEASE	ON	SPACE	ASSET

– COLLECT	INCOMING	RENTALS	FROM	SPACE	ASSET

– SEEK	COURT	ORDER	FOR	ANY	OF	THE	3	PRECEDING	OPTIONS

• RECOURSE	TO	PHYSICAL	ASSET	OF	LIMITED	VALUE	GIVEN	LOCATION	OF	ASSET	IN	SPACE	

• SOLUTION:	CAPTURING	REVENUE	STREAM	BY	ASSIGNMENT	OF	DEBTOR’S	RIGHTS	(INCLUDING	
RIGHTS	TO	PAYMENT	AND	PERFORMANCE)	

• ASSIGNMENT	RECORDED	AGAINST	SPACE	ASSET	IN	INTERNATIONAL	REGISTRY

• DEFAULT	REMEDIES	LIMITED	BY	PUBLIC	SERVICE	

POWERS	OF	SECURED	CREDITORS
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SPACE	PROTOCOL

REMAINING	ISSUES	INCLUDE:

• THE	SPACE	PROTOCOL	CANNOT	MAKE	THE	UNDERLYING	LICENCE	ASSIGNABLE

• OFAC	/	EXPORT	CONTROLS	(CONTROLLED	GOODS	/	NATIONAL	SECURITY)

• POTENTIAL	FOR	CONFLICT	OF	INTERESTS	BETWEEN	CREDITORS	IN	RESPECT	OF	DIFFERENT	SPACE	
ASSETS	THAT	ARE	PHYSICALLY	LINKED	TO	EACH	OTHER

• SPACE	INDUSTRY	REMAINS	TO	BE	CONVINCED	OF	THE	COST/USE/BENEFIT	ANALYSIS

• SATELLITES	DO	NOT	(UNDER	THE	UN	CONVENTIONS)	MOVE	FROM	ONE	LEGAL	JURISDICTION	TO	
ANOTHER…	STATE	IN	WHICH	THE	SATELLITE	IS	REGISTERED	RETAINS	JURISDICTION

• OVERLAP/CONFLICT	WITH	THE	UN	CONVENTIONS	AND	CUSTOMARY	INTERNATIONAL	LAW

REMAINING	ISSUES
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CONTACTS

ALEXIA	RUSSELL
Partner
T:	+33	1	56	88	21	21
D:	+33	1	56	88	44	38
arussell@wfw.com

CHARLES	VIGGERS
Partner
T:	+33	1	56	88	21	21
D:	+33	1	56	88	44	40
cviggers@wfw.com
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WFW	Offices

ATHENS

6th	Floor,	Building	B
348	Syngrou Avenue
Kallithea	176-74,	Athens
T:	+30	210	455	7300

BANGKOK

Unit	902,	9th	Floor
GPF	Witthayu Tower	B
93/1	Wireless	Road
Patumwan,	Bangkok	10330
T:	+66	2665	7800

DUBAI

Office	1503,	Level	15,	Tower	2
Al	Fattan Currency	House
PO	Box	506896	Dubai
T:	+971	4	278	2300

FRANKFURT

Ulmenstraβe	37-39
60325	Frankfurt	am	Main
T:	+49	69	297	291	0

HAMBURG

Jungfernstieg	51
20354	Hamburg
T:	+49	40	800	084	0

HONG	KONG

Units	1703-1707,	One	Pacific	Place
88	Queensway,	Hong	Kong
T:	+852	2168	6700

LONDON

15	Appold Street
London	EC2A	2HB
T:	+44	20	7814	8000

MADRID

C/	María	de	Molina,	4
28006	Madrid
T:	+34	91	515	6300

MILAN

Piazza	del	Carmine	4
20121	Milan
T:	+39	02	721	7071

MUNICH

Gewürzmühlstraβe	11	‒	Courtyard
80538	Munich
T:	+49	89	237	086	0

NEW	YORK

250	West	55th	Street
New	York,	New	York	10019
T:	+1	212	922	2200

PARIS

26	avenue	des	Champs-Elysées
75008	Paris
T:	+33	1	56	88	21	21

ROME

Piazza	Navona	49
00186	Rome
T:	+39	06	684	0581

SINGAPORE

6	Battery	Road	#28-00
Singapore	049909
T:	+65	6532	5335

Slide	9



All	references	to	‘Watson	Farley	&	Williams’	and	‘the	firm’	in	this	presentation	mean	Watson	Farley	&	Williams	LLP	and/or	its Affiliated	Undertakings.	Any	
reference	to	a	‘partner’	means	a	member	of	Watson	Farley	&	Williams	LLP,	or	a	member	or	partner	in	a	WFW	Affiliated	Entity,	or	an	employee	or	consultant	

with	equivalent	standing	and	qualification.	This	presentation	constitutes	attorney	advertising.

©	Watson	Farley	&	Williams	2016

wfw.com

ATHENS	BANGKOK	DUBAI	FRANKFURT	HAMBURG	HONG	KONG	LONDON
MADRID	MILAN	MUNICH	NEW	YORK	PARIS	ROME	SINGAPORE


